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The subject which has been chosen for today’s presentation is indeed com-

plex and politically delicate. Generally speaking, we are confronted with goals 

and aspects of modern governing which were referred to by Jacques Derrida, 

the French philosopher, as “living together well“.  

 

But what are the elements, what is the essence of the problem which was 

described by those in charge of our meeting with „Human Rights and Minori-

ties“?  

 

What is its specific relevance today? The features of the problems of minori-

ties vary from country to country and they change from one generation to the 

next. But we should not lose sight of the situation as a whole. In order to 

grasp the modern challenges surrounding the minority question, it seems to 

me at the present moment to make sense to take a step back and address 

the subject from a broader perspective.  

 

With your permission, I try to take a somewhat philosophical, evolutionary 

approach. Let me ask three questions:  

 

• What are the origins of the problem? Where do they come from?  

• What does the European experiment look like today, seen from an an-

alytic angle? What is, in terms of Arjun Appadurai, the „conceptual fur-

niture“?  
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• What is the potential for the future? We will reflect on the problem in 

terms of justice and evolution. 

 

We shall try to eliminate political words like “éthnie” or “nation” understood in 

an ethnic sense from our political-scientific vocabulary and to introduce or, to 

be more precise, to re-introduce concepts and thoughts such as “political cul-

ture”, “federalism” etc. into our deliberations,  

which have been forgotten, have long fallen out of fashion or have been de-

liberately removed from public discourse. This helps, as I think, to define the 

real challenges we face in the present.  

 

 

1. Origins, historic roots: signs of hope 

a) Roots in times of nation-building 

The problem of minorities, in the sense it is understood and conceived of to-

day, is not old. It has its origins in Europe and emerged during the process of 

nation-building in the 19th century. Nations in an ethnic sense of the word 

aspired for statehood, „with blood and iron“ if necessary, as the German 

Chancellor Bismarck put it. 

 

Creating, shaping and maintaining linguistically and culturally homogenous 

states was the ideal of the time. To be sure, this was not the case in all coun-

tries.  

 

In Switzerland, for instance, the term „éthnie“ or „nation“ in an ethnic sense 

was not known; in this country, the term nation had a political connotation.  

The Habsburg, Ottoman and Russian Empires were built on a multicultural 

basis. But after the fall of the Empires as a consequence of World War I, the 

idea and practice of national self-determination expanded its reach. A num-

ber of new states came into being and others regained their independence. 
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Some of these countries included pockets of ethnic, linguistic and religious 

minorities.  

 

These minorities had good historical reasons to fear that the new political 

order would threaten their cultural survival. The governments of the victor 

nations insisted therefore that the new states conclude special treaties for the 

protection of their ethnic, linguistic and religious minorities.  

 

The League or Nations agreed to serve as a guarantor of the obligations 

which the parties assumed in these treaties. The League’s minority system 

died with the League after the Second World War.1 But it may still offer in-

sights and is still relevant – so it seems to me – in the sense of illustrating the 

means and methods which could be used in coping with the present-day 

challenges in our modern world and especially in the arena of the OSCE.  

 

The minorities system existing within the framework of the League of Nations 

aimed at mitigating and correcting historical injustices. Its themes were the 

protection and preservation of historic homelands and the identities of their 

populations with their specific traditions, cultural attachments and needs to 

retain memories of the past. 

 

b) Developments after the Second World War 

After the Second World War the United Nations established a universal sys-

tem of human rights. In 1948, the Universal Declaration of Human Rights 

boldly stated in Article 28: 

 

„Everyone is entitled to a social and international order in which the rights and free-

doms set forth in this Declaration can be realized.“  

 

                                                      

1
 See Thomas Buergenthal und Daniel Thürer, Menschenrechte – Ideale, Instrumente, Insti-

tutionen, Zürich/Baden – Baden 2010, p. 19 f 
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However, reference to national minorities was deleted in the text. The inter-

national community took an individualistic approach. This was also the case 

in Article 27 of the International Covenant of Civil and Political Rights of 1966 

and did not fundamentally change in the Declaration on the Rights of Per-

sons Belonging to National or Ethnic, Religious and Linguistic minorities, 

which the UN General Assembly adopted in 1992 after considering it for over 

a decade.  

 

Ironically, the country that introduced the concept of the declaration and that 

was widely believed to be a paradigm of minority relations – Yugoslavia – 

was by 1992 in a process of dissolution; the break-down of the constitutional 

order was followed by a climate of hatred where friends and neighbours 

turned over night into enemies and which tragically culminated in brutal pro-

cesses of ethnic cleansing.  

The Un General Assembly later adopted a declaration concerning the Protec-

tion of Indigenous Populations, but this instrument did not address the specif-

ic minority situations as they exist in Europe. 

 

 

2. The European experiment and its “conceptual furniture”: a failure? 

a) A brief period of success 

In year 1992, the OSCE adopted a historic statement on human rights at its 

meeting on the Human Dimension in Copenhagen. In addition to identifying a 

broad range of human rights, the Copenhagen Concluding Document articu-

lated a set of minority rights that represented the first substantive attempt to 

define minority rights since the League of Nations (apart from the minimalist 

formulation found in article 27 of the Covenant on Civil and Political Rights). 

 

Stimulated by fears that conflicts between minority and majority groups would 

threaten the newly democratizing countries of eastern and central Europe, 
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the OSCE and Council of Europe adopted, in a very short period of time, a 

number of normative instruments and mechanisms concerned with minorities.  

 

These included the creation of the post of CSCE High Commissioner on Na-

tional Minorities in 1992; adoption of the European Charter for Regional and 

Minority Languages in the same year; and adoption of the European Frame-

work Convention for the Protection of National Minorities in 1994. Both Trea-

ties entered into force in 1998, and they have 24 and 39 parties, respectively.  

 

For a brief period, from 1990 to 1993, there was an indication that this might 

be a success. The Copenhagen Declaration was the very first statement by a 

European organization on minority rights since the collapse of communism.  

 

 

b) Emergence of a conceptual framework? 

An overall system of principles seemed to emerge from what I have men-

tioned. What were its components? I would name three elements: 

 

Element one: The system was solidly built on human rights.  

They had an ambivalent character. To be sure, human rights, understood in a 

wide sense, form the hard rock on which every sound system of minority pro-

tection is to be built. Policies based on ethno-nationalism in its inclusive 

sense (forced assimilation, repression) and in its exclusive sense (isolation, 

discrimination, arbitrary deprivation of, or exclusion from, citizenship, perse-

cution, deportation, massacres and, in the extreme, genocide) are negations 

of human rights. It is also obvious that respect and chances for minorities 

flourish best, where a spirit of human rights and tolerance reigns.  

 

However, if we look at the present-day instruments of human rights with their 

enumerated guarantees (such as the European Convention of Human Rights) 

as well as the relevant doctrine and practice more closely, things look less 

bright.  
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Basic reference in the european and universal systems seem to be provi-

sions concerning the prohibition of discrimination on grounds of race, nation-

ality, language etc.  

 

The UNESCO Universal Declaration on Cultural Diversity states:  

„No one may invoke cultural diversity to infringe upon human rights guaranteed by 

international law, nor limit their scope.“ (Article 4). 

 

Similarly, the European Court of Human Rights turned a blind eye to the val-

ues of cultural diversity. To be sure, there are signs of greater sensitivity in its 

recent jurisprudence of the Strasbourg Court.  

 

Let me just mention the judgment Sejdic and Finci v. Bosnia and Herze-

govina2 where the Court found the respondent state in breach of the Conven-

tion when it excluded a citizen, who did not belong to one of the three ethnic 

groups composing the state, from being a candidate for presidential elections.  

 

This was a classic case of applying the principle of non-discrimination. But 

there are some recent judgments in which the Strasbourg Court moved away 

from its purely negative interpretation of the principle of non-discrimination 

and applied, in a spirit of greater openness and flexibility, an approach com-

ing close to affirmative action.  

 

Although this new approach to apply the non-discrimination-principle not in a 

mechanical and purely individualistic sense seems to me to be a welcome 

step towards a better protection of minority groups, it should be kept in mind 

                                                      

2 European Court on Human Rights, Great Chamber (?), Judgment of 22 December 
2009, Appl. Nos 27996/06 and34836/06 
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that, generally speaking, the “human rights logic” did not contribute much to 

improving the status of minorities in law as a whole.3  

 

It should finally be added that minorities largely depend, for the preservation 

and active development of their special traditions and way of life, on institu-

tions and procedures, principles and policies like autonomy as well as repre-

sentation and participation in overarching systems of governance and on 

schemes of financial, political and cultural support. 

 

 

Element Two: The 1990 Declaration explicitly endorsed territorial autonomy.  

The Parliamentary Assembly of the Council of Europe had declared territorial 

autonomy as a „right“. The European Commission declared that the Yugoslav 

Republics must establish a „special status“ for regions where national minori-

ties form a local minority modeled on the South Tyrol example.  

 

However, the Framework Convention deliberately rejected the Parliamentary 

advice and avoided any reference to territorial autonomy. Not only is territori-

al autonomy not recognised as a „right“, it is not even mentioned and rec-

ommended as practice. Territorial autonomy does not appear in any subse-

quent declaration or recommendation of European organisations. Efforts to 

strengthen internal self-determination and local and regional capacity-

building by creating institutional regimes of autonomy on a territorial basis 

seem to have failed. Internal self-determination has proven too controversial 

in the case of european national minorities. When european standards on 

minority rights were finally codified, they dropped all reference to self-

                                                      
3 I have tried to elaborate these problems in more detailed way elsewhere; see Da-
niel Thürer and Nina Burri, Rassismusbekämpfung im europäischen Rechtsraum: 
Neue Impulse durch den Europäischen Gerichtshof für Menschenrechte, in: Fest-
schrift für Rüdiger Wolfrum, Heidelberg 2012, p. 607 ff. 

 



Seite 8/12 

government and autonomy and reverted to a basic set of norms on human 

rights.  

 

To be sure, OSCE recommendations and the Framework Convention do 

move beyond Article 27 of the Covenant by explicitly recognizing certain 

modest positive rights, such as the right to spell one’s surname in accord-

ance with one’s language. But after its initial recommendation of territorial 

autonomy in 1990, OSCE has generally shifted towards discouraging territo-

rial autonomy. This may be understandable for somewhat practical reasons. 

And a skeptical point of view is certainly justified in cases where territorial 

autonomy serves as a pretext for local majorities to use their power in a ty-

rannical, maybe fundamentalist way. However, institutions of autonomy are 

also embodiments of the principle of democracy. And it should be considered 

that power within all state units is always to be limited by principles of rule of 

law and human rights, which serves to prevent and limit abuse of local power. 

 

 

Element Three: Power sharing.  

As in federal systems and beyond these schemes of constitutional order it 

seems to be, in pluralistic states, good practice that subordinate units and 

groups are represented and participate in overarching systems of govern-

ance. They are supposed to share with others the right to make and control 

the nations’ public acts. Representation does not mean that groups are au-

tomatically “mirrored” in governmental structures on the basis of census. But 

the right to raise their voice, to be included in the overall system of decision-

making, the freedom – generally speaking - to participate in government 

seem to be an essential aspect of protection and promoting minorities. A 

principled approach as it has been mentioned seems to be rewarding.  

I have tried to sketch it. However deficits and inadequacy remain. 
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3. The roads to travel 

The international community and the European organisations on which we 

have put our focus have failed to adequately deal with minority situations. 

The european idea of promoting liberal multiculturalism has only partially 

been realised. Soren Kierkegaard has once observed that – though life must 

be understood backwards – it must be lived forewards. To find adequate, 

balanced and just solutions for minority problems remains, in domestic and 

international politics, a fundamental challenge in the years ahead, in Europe 

as well as worldwide. 

 

Seven lessons should, I think, be learned from experiences as I have de-

scribed them above: 

 

• Lesson One – ways of thinking. Problems concerning national minori-

ties should not be approached in rigid legalistic terms. Rule of law in a 

narrow sense, with its doctrinal categories, is on the whole less helpful 

than thinking in broad concepts of legitimacy. This is also true for efforts 

to redefine the term of national minorities. What we need are principles 

to living and changing societies rather than arsenals of rigorous tech-

nical  means and devices binding and restricting state power.  

• Lesson two - vocabulary, terminology: be suspicious of words like „na-

tion“ (in a mythical sense), “ethnos“ etc.  

They are, in their basic substance, illiberal and dangerous.  

A language of “federalism”, “constitutionalism” and “pluralism” embrac-

ing basic values and methods of balancing values and interests seems 

to be, on the whole, more appropriate to cope with questions of minori-

ties.  

Pragmatic, down-to-earth arrangements serve the purpose to build cul-

tures which allow people from diverse societies to live together peace-

fully and in a productive way.  
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Is it arrogant to claim that on the Continent and worldwide a “Swiss style” 

political culture should be developed? Denis de Rougemont, one of the 

spiritual “founding fathers” of european organizations, wrote about an 

ambition “d’hélvétiser l’Europe”. 

 

• Lesson three: Replace the terminology “protection of minorities” by the 

concept of “management of diversity”. It seems to me to be a shadow 

side of the human rights development in many european (and other) 

countries that human beings are conceived as “objects of protection” in-

stead of being also, and first of all, addressed as responsible actors.  

• Lesson Four: Give the term and concept autonomy a broader meaning, 

embracing not only a territorial but also a personal, functional and cul-

tural dimension. 

• Lesson Five: Put the citizen and civic virtues into the center, give pri-

macy to citizenship over ethnicity:  

Regardless of the cultural, linguistic or religious features of its popula-

tion, a state should always be constituted, first of all, as a political com-

munity.  

Political freedom and collective responsibility of „active 

citizens“ („citoyens actifs“ in the sense of the French Revolution) are to 

be placed at the center of the construction and functioning of pluralistic, 

liberal states. 

• Lesson six: Look out for more effective protective and promoting mech-

anisms and institutions.  

Why has, we may ask, the OSCE Court of Conciliation and Arbitration 

which has been established twelve years ago never been used up to 

the present? Should new procedures and institutions be established fol-

lowing, for example, the League of Nations’ system for the protection of 

national minorities? 
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• Lesson Seven: Do not overlook the creative potential of civil society as 

it may be realised, for example, in a “cellular world”.  

Let me mention, in this context, a modest, but not uninteresting small-

scale organization in Switzerland which has been entrusted with the 

task of contributing to the protection and promotion of (national) minori-

ties.  

 

This organisation is called Convivenza (an expression from the Ru-

mantsch (minority) language meaning “living together”).  

 

It is a (private law) foundation which was created in Zürich and Grau-

bünden a few years ago. It uses, as a “social capital”, experiences from 

living society. It aims at bringing stakeholders as well as experts from 

different fields of knowledge and different countries to the table in order 

to facilitate and lead a dialogue according to certain rules and proce-

dures as defined in its “règlement”. Convivenza so hopes to identify and 

promote common values and interests as well as practical arrange-

ments which would create and strengthen “modi vivendi” for majorities 

and minorities to live together in peace and mutual exchange. 

 

There are no magic solutions for the protection and promotion of national 

minorities, there is no blueprint for the future. But the OSCE seems to me to 

be in a privileged position to act creatively and constructively as a pioneer.  

 

What is a good course to steer? What are the next steps to take?  

 

A suggestion may be to draft a Code of Conduct which would incorporate 

guiding principles like those just mentioned.  

This might be, so it seems to me, a rewarding project leading the way to 

bring problems and questions surrounding the protection and promotion of 

minorities into the broad contexts of modern dynamic, globalising societies.  
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These some reflections on principles of liberal and democratic justice appli-

cable in minority situations which do not stem from an actor like you who – 

sometimes – sail in stormy waters, but are observations of an outside, hope-

fully informed, benevolent observer. 

 


